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New KPPU guidelines on fines for competition law violations 

Overview 

The Indonesian Competition Commission (KPPU) recently introduced new guidelines on fines 
for competition law violations when it recently issued KPPU Regulation No.2 of 2021 on 
Guidelines on Imposing Fines for Monopolistic Practices and Unfair Business Competition 
(New KPPU Reg).  The New KPPU Reg implements Government Regulation No.44 of 2021 
on the Implementation of the Prohibition of Monopolistic Practices and Unfair Business 
Competition (GR 44/2021), which was issued in February 2021. 

The New KPPU Reg provides additional details and guidance on potential KPPU fines that can 
be imposed on individuals or business entities that violate competition law (Businesses), 
minimum fine amounts and certain factors KPPU must consider when determining fines.  
Guidance is also provided for Businesses wishing to appeal against a fine or request fine 
payment flexibility. 

Summary of main takeaways 

• In determining the amount of any fine, KPPU is now required to consider various factors, 
such as the violation’s impact and duration, aggravating and mitigating factors and/or 
the Businesses’s ability to pay any proposed fine.  In considering such factors, KPPU’s 
objectives appear to be to ensure that any fine KPPU imposes will act as a deterrent 
against future violations, encouraging fair business practices, and will not result in 
business closure. 

• The submission of a bank guarantee is required for Businesses wishing to appeal 
against a KPPU imposed competition law violation fine.  The New KPPU Reg prescribes 
that a bank guarantee must now be submitted together with any appeal application within 
14 business days after receipt of KPPU’s decision.  Recognising the impracticality of 
such a short timeframe to obtain a bank guarantee, a KPPU official recently indicated at 
a public meeting that it may be possible for a Business to submit an appeal (or cassation) 
by only including proof of the bank guarantee application. However, whether the 
Commercial Court would reject an appeal if only a bank guarantee application is 
submitted in the appeal documents remains to be seen. 

• KPPU now permits Businesses to apply for leniency in paying any fines once the fines 
have become final and binding.  Such flexibility will only be given to Businesses that can 
prove that having to pay the relevant fine (imposed by KPPU or final appeal court 
decision) within the standard 30 business day deadline will disrupt their business 
operations. 

Key provisions in the New KPPU Reg 

We set out below our comments on the key provisions under the New KPPU Reg. 

1. Calculation of fines 

In calculating potential KPPU fines, the minimum amount that can be imposed is Rp1 
billion (approx. US$70,000) (Base Fine) and the maximum amount is specified as: 

(a) 50% of the Businesses’ net profits in a relevant market during the violation period; 
or  

(b) 10% of the Businesses’ total revenue in the relevant market during the violation 
period. 

The New KPPU Reg contemplates that the ‘relevant market’ will be regulated in a 
separate KPPU regulation (not yet available). 
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Other factors that KPPU may consider in determining the amount of any fine that can be 
added to the Base Fine for Businesses found to have violated the competition law 
include: 

(a) Negative impact caused by the violation 

The New KPPU Reg does not provide any guidance on the elements of such 
“negative impact” and only contemplates that such guidance will be further 
regulated under a separate KPPU regulation. 

(b) Violation period 

The violation period will be taken into consideration as one of the factors in 
determining the fine amount.  

(c) Mitigating factors 

KPPU may consider the following matters in determining if there were any 
potential mitigating factors. 

(i) Have the Businesses complied with fair business practices, including a 
company code of ethics, training, counseling and socialisation of fair 
business practices? 

(ii) Are the Businesses willing to stop their anti-competitive behavior after it has 
occurred? 

(iii) Have the Businesses ever committed the same or similar violations of 
competition law? 

(iv) Did the Businesses intentionally commit competition law violations? 

(v) Were the Businesses the initiators of the competition law violations? 

(vi) Was the impact of competition law violations significant? 

(d) Aggravating factors  

KPPU may consider the following matters in determining if there were any 
potential aggravating factors. 

(i) Have the Businesses committed the same or similar violations in the past 
eight years, based on any final and binding decisions? 

(ii) Did the Businesses act as the initiators of the competition law violation? 

(e) Ability of Businesses to pay fines 

KPPU will also consider Businesses ability to pay fines based on their financial 
condition.  Some insight into the New KPPU Reg was provided at a recent public 
meeting to introduce and “socialise” the New KPPU Reg (Public Meeting).  At the 
Public Meeting, a KPPU official stated that KPPU’s objectives in determining the 
amount of any fine imposed for a competition law violation are to ensure that 
Businesses are deterred from committing further violations, are encouraged to 
implement fair business practices and do not result in business closure. 

2. Bank guarantee 

The submission of a bank guarantee is a new requirement for Businesses wishing to 
appeal against a KPPU imposed competition law violation fine (reflecting GR 44/2021).  
The New KPPU Reg prescribes that a bank guarantee (from a bank that operates in 
Indonesia) must now be submitted together with an appeal application within 14 
business days after receipt of KPPU’s decision.  The New KPPU Reg also sets out that 
if a bank guarantee has not been submitted by the deadline, KPPU will consider the 
Businesses to have accepted the KPPU decision. 
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Recognising that the 14 business day timeframe to submit a bank guarantee (referred 
to above) would be impractical in most cases, we are aware of a view expressed by a 
KPPU official at the Public Meeting suggesting that it would be acceptable for 
Businesses to submit an appeal application that only provides evidence of a bank 
guarantee application, rather than a complete bank guarantee.  However, the 
submission of a bank guarantee application does not appear to be regulated in either 
GR 44/2021 or the New KPPU Reg.  It is therefore unclear at this stage whether the 
Commercial Court would accept such a bank guarantee application. 

On appeal, if the Commercial Court and/or Supreme Court upholds KPPU’s decision to 
fine the relevant businesses, KPPU has the authority to call on the relevant bank 
guarantee.  Conversely, if the final legally binding appeal decision annuls the KPPU 
decision, KPPU must return the bank guarantee to the businesses. 

3. Payment of fines and flexibility 

If the KPPU decision has become final and binding, the Businesses must pay the fine 
within 30 business days after the Businesses have received the KPPU or final appeal 
court’s decision.  Failure to pay the fine by the deadline will expose the Businesses to 
additional administrative penalties that can be imposed under the relevant non-tax 
revenue regulations.   

Importantly, the New KPPU Reg also provides for Businesses to apply for an extended 
period within which to pay a fine (that is, within 12 or 36 months), as long as an 
application for such leniency is made within 14 business days after a final and binding 
decision has been handed down.  Whether KPPU will grant such leniency appears to 
depend on whether the Businesses can demonstrate (through evidence) that paying the 
fine by the required deadline would result in disruption of its cashflow and operations. 

Conclusion 

Should you have any queries on how the New KPPU Reg may affect your transactions in 
Indonesia, please do not hesitate to get in touch with us.  We are always monitoring the latest 
legal developments and will keep you updated as more information on competition law 
implementation becomes available. 
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If you would like to discuss any 
aspect of this update, please feel 
free to contact us. 
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